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Preliminary observations about guidelines 
and the need for more comparative research

• Guidelines are an evolving phenomenon (particularly outside 
the US) – this creates opportunities for refining existing systems 
and creating new forms of guidance;

• There is little learning from each other;

• Need for period meetings of commissions/ councils and 
scholars eg, National Association of Sentencing Commissions?
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Why are guideines 
useful or even 

necessary? The 
Limitations of the 

traditional approach to 
guidance: the void that 

a Sentencing Council 
can fill
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Appellate review can only achieve so much;

Court of Appeal lacks: research function; community 
engagement; ability to ‘road test’ judgements; 
diversity;

Appellate review can correct judicial error and 
through guideline judgements issue guidance, but is 
party-driven in the issues it addresses;

CA reacts slowly to emerging problems in sentencing 
practice: e.g., Pandemic effect on prison 
overcrowding; court delays; racial disparities.



Some Examples of Guidelines



US federal Guidelines
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Minnesota 
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Guidelines outside the US

• Most based on the offence-specific, step by step model which 
originated in England and Wales in 2004;

• Around 40 jurisdictions now operate some form of sentencing 
guidelines;

• Most systems are advisory in nature, but a significant minority are 
more binding on courts;

• Few systems have been evaluated
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Scotland 
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Compare the Scottis Rape Guideline 
to this from England and Wales
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Tanzania
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Uganda
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South Korea
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Singapore
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Some Key Elements of 
a Successful Regime



The Council should:

• Have a clear legislative foundation which clarifies the role and functions of 
the council as well as the compliance requirement for courts;

• Have a judicial majority – for reasons of legitimacy and effectiveness 
rather than expertise -- and interact regularly with the appellate court;

• Be independent of government but possibly overseen by Parliament;

• Have a significant research capacity and team;

• Membership which includes all key stakeholders, 

• Conduct extensive public and practitioner consultations on all guidelines;

• Hold some meetings in public;

• Play an advisory role in assisting government and the legislature;

• Conduct equal impact analyses to ensure equal application of guidelines.
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The Guidelines 
should:

• Be comprehensive: with specific recommendations and 
covering all key aspects of sentencing;

• Be prescriptive in nature and not just descriptive (simply 
reproducing current practice);

• Provide pre-calibrated sentencing alternatives to most prison 
sentences;

• Reflect the diverse nature of offences (ie must be offence-
specific);

• Carry a compliance requirement which allows adequate 
judicial discretion;

• Be evidence-based, and dynamic: guidelines should be 
reviewed periodically and should reflect the latest research on 
the effectiveness of sanctions.
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Key Unresolved Question:

• Should the Council be mandated to control the prison 
population through its guidelines?

• If no, who is going to do so, and prevent sentence inflation?

• If yes, how exactly should the Council use its guidelines? 
Guidelines should not reduce sentences to prevent prisons 
becoming crowded. But they can play some role in 
constraining the prison population.
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Thank you for your attention.. 

For further information or feedback: 
julian.roberts@crim.ox.ac.uk
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